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J  U  D  G  M  E  N  T

 This  revision  petition  u/s  397/399  CrPC  has  been  preferred 
against  the  order,  dated  10-01-2013,  passed  by  learned  Chief  Judicial 
Magistrate, Sonitpur, Tezpur in Misc. Case No. 4/2013 u/s  97 CrPC. 

The facts, in brief, giving rise to the instant revision petition may 
be stated as follows : 

The petitioner-respondent No.1,  herein, Smt.  Mira Boro filed a 
petition, u/s 97 CrPC, on 09-01-2013, before the Court of learned Chief Judicial 
Magistrate,  Sonitpur,  whereupon,  Misc.  Case  No.  4  /  2013  was  registered, 
praying to register a case and issue a Search Warrant against her husband Sri  
Champak Boro and her in-laws – the revision petitioners, namely, Sri Tokan 
Boro  (  father-in-law),  Smt.  Amal  Prabha  Boro  (  mother-in-law)  and  Smt. 
Damayanti Boro ( sister-in-law) for recovery of her two minor children –son 
and daughter,  who have been wrongfully confined. It  has been stated in the 
petition that her marriage with Sri Champak Boro was solemnised in the year, 
2008 performing Hindu rites and customs and both consummated their marriage 
as husband and wife. Out of their wedlock, two children were born, the first 
one, is a son, namely, Prantik Boro, born on 16-01-2009, that is 4 years, and the 
second one, is a milk suckling daughter, namely, Sayanika Boro, presently aged 
about 2 ½ years. Their conjugal life did not last long peacefully. After some 
days of their marriage, her husband and the in-laws – the revision petitioners 
started to subject her to cruelty,  physical and mental,  on demand for money 
from her parental home to purchase movable and immovable properties. The 
petitioner was, however, silently bearing with the pain of cruelty, perpetrated on 
her, in the interest of welfare of her two children, and continued her marital tie. 
However, on 30-12-2012, midnight,  the revision petitioners and her husband 
unitedly assaulted her severely and drove away out of her matrimonial home, 
snatching back her two minor children. The petitioner took shelter in the house 
of the Gaonburah Sri Khagen Deuri and narrated the entire incident to him. On 
the following day, morning, when she accompanied by the Gaonburah went to 
the house of the revision petitioners and her husband to bring back her children, 
they threatened her with dire consequences and since then, she has been taking 
shelter at her parental home. Later on, the petitioner filed an ejahar against her 
husband Sri Champak Boro and thereupon, Rangapara PS Case No. 225/2012, 
u/s 498 A of IPC was registered and the police forwarded her husband, under 
arrest,  to  the  Court.  According  to  the  petitioner,  the  act  of  wrongful 
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confinement of her minor children by her husband and the in-laws, aforenamed, 
is detrimental to their health and all round welfare. 

On  receipt  of  the  above  petition,  the  learned  Chief  Judicial 
Magistrate  inquired  into  the  complaint  and  recorded  the  statements  of  the 
petitioner  and her one witness under Section 200 /  202 CrPC and on being 
satisfied, directed to issue Search Warrant to recover the two minor children 
from the custody of  the  revision-petitioners  and to  produce them before his 
Court, keeping the question of their temporary custody for consideration later 
on, and further, directed to issue summons to the revision-petitioners and her 
husband, u/s 343/506/34 IPC, fixing 02-02-2013 for appearance and report on 
Search Warrant.  

Now,  the  aforesaid  order  of  the  learned  trial  Court,  has  been 
challenged in the instant criminal revision on the grounds, inter-alia, that the 
learned trial Court has exceeded its jurisdiction and has wrongly arrived at the 
conclusion  that  the  complainant  has  made  a  prima-facie  case  of  wrongful 
confinement by the accused – revision petitioners and her husband Sri Champak 
Boro, who is in jail hajot, in connection with Rangapara PS Case No. 225 / 
2012 and that the learned trial Court exceeded its jurisdiction by issuing the 
search warrant to recover the children, through police, to produce them before 
his Court to decide the matter of custody. Hence, it is prayed to set aside the 
impugned order. 

I have heard submission of Mr. A. K. Paul, learned counsel for 
the revision petitioners and Smt.  D.  Sinha,  learned counsel for  the opposite 
party. 

 
POINT FOR DECISION : 

Now,  the  point  to  be  decided  in  the  instant  proceeding  is 
whether the impugned order, dated 10-01-2013, passed by the learned 
Chief  Judicial  Magistrate,  Sonitpur,  Tezpur,  in  Misc.  Case  No. 
4/2013, is liable to be set aside ? 

THE DECISION AND THE REASONS THEREFOR : 

 On perusal of the impugned order, dated 10-01-2013, passed, in 
Misc.  Case No.  4/2013,  it  appears that  the learned trial  Court  of the Chief 
Judicial Magistrate, Sonitpur, observed as follows, ( relevant portion) :
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“Now  considering  the  allegation  made  in  the 
complaint petition and the statements I found that there 
is  prima  facie  materials  against  the  accused  persons 
regarding wrongful confinement of the son and daughter 
of  the  complainant.  Now,  considering  the  health  and 
welfare of the two minor children of the complainant,  I 
found it proper to recover the children from the custody 
of  the accused persons.  Therefore,  a  search warrant  is 
issued. The O/C, Rangapara P.S. is directed to execute the 
search warrant and recover the son Sri Prantik Boro, aged 
about 4 years and daughter aged about 2 ½ years of the 
complainant from the possession of the accused persons 
and  produce  them  before  this  Court.  Necessary  order 
regarding temporary custody of the said son and daughter 
of the complainant will be considered later on. 

Issue  summons  to  the  accused  persons  for  the 
alleged offence u/s 343/596/34 IPC. 

Fix  2-2-13  appearance  of  the  accused  persons  / 
report on search warrant.” 

From  the  above  relevant  portion  of  the  impugned  order,  it 
transpires that on inquiry made u/s 200 / 202 CrPC, having found prima-facie 
material that the minor son and daughter of the prosexutrix –OP, herein, being 
wrongfully confined by her husband Sri Champak Boro and her in-laws, the 
revision-petitioners,  directed  to  issue  search  warrant  u/s  97  CrPC  for  their 
recovery and further, to issue summons to the accused persons – the revision 
-petitioner herein and her husband, aforenamed, u/s 343 / 506/ 34 IPC fixing 
02-02-2013 for appearance / report on the search warrant. 

Section 340 IPC defines the expression “wrongful confinement” 
and punishment for wrongful confinement for 3 days or more is provided in 
Section  343  IPC.  Further,  Section  503  IPC,  defines  what  is  criminal 
intimidation and punishment for criminal intimidation is provided in Section 
506 IPC. Upon perusal of the complaint petition, dated 09-01-2013 and perusal 
of the statements, recorded u/s 200 / 202 CrPC, it transpires, as the learned trial 
Court has observed, as stated above, that sufficient prima-facie reason subsisted 
to  believe  that  the  minor  children  of  the  prosecutrix-OP,  herein,  have  been 
wrongfully confined since 30-12-2012 by her husband Sri Champak Boro and 
her  in-laws,  the  revision petitioners  and accordingly,  the  learned trial  Court 
rightly directed to issue summons to them for alleged commission of wrongful 
confinement  and  criminal  intimidation,  u/s  343  /  506/  34  IPC,  providing 
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reasonable  opportunity  to  them  to  answer  the  prima  facie  charges, 
aforementioned. It is however, noticed that Sri Champak Boro, the husband of 
the prosecutrix, who has been arrayed in the case as one of the accused persons, 
has not preferred revision against the impugned order. 

Apart  from the  above,  Section  97  Cr.P.C provides  that  if  any 
District  Magistrate,  Magistrate of the 1st Class,  or Sub-Divisional Magistrate 
has  reason to  believe that  any person is  confined under such circumstances 
which may amount to an offence, he may issue a search warrant for production 
of the person wrongfully confined. 

Based  on  the  requirements,  under  Section  97  CrPC, 
aforementioned, and having found prima-facie reason to believe that the minor 
children  of  the  prosecutrix  –OP,  have  been wrongfully  confined and in  the 
interest  of their  health and welfare,  directed to issue a search warrant to be 
executed  through  the  Officer-in-charge  of  Rangpara  Police  Station  for  their 
recovery.  The  learned  trial  Court,  ex-facie,  within  the  scope  and  ambit  of 
Section 97 CrPC in the interest of health and welfare of the children, by reason 
of being allegedly wrongfully confined, appears to have applied his mind, while 
directing  to  issue  the  search  warrant,  without  considering  the  question  of 
custody of the minor children, of whom the prosecutrix –OP is the mother, and 
whose  father  has  been  detained  in  the  jail  custody,  in  connection  with 
Rangapara PS Case No. 225 / 2012, is exclusively being an issue that can be 
decided finally by a competent Civil Court only. To speak it differently, Section 
97 Cr.P.C. does not authorise a Criminal Court to go into the question as to who 
is entitled to custody of the minor, if dispute arises. 

Though  the  impugned  order  is  a  composite  one,  for  issuing 
summons  under  Sections  343/  506/  34  IPC  against  the  accused-revision 
petitioners  and the  husband of  the  prosecutrix  and simultaneously  issuing a 
search  warrant,  against  them  for  recovery  of  the  prima-facie  wrongfully 
confined minor children of the prosecutix – mother,  the same is not illegal, 
being a procedural one, when issued in the greater interest of health and welfare 
of the minors, as an urgent remedy. 

The learned trial Court, however, did not register the complaint 
petition as a complaint case, by entering in the relevant register, provided in 
Chapter  7  of  Gauhati  High  Court  Criminal  Rules  and  Orders  and  instead 
thereof, registered as Misc. Criminal Case, which appears to be a procedural 
irregularity, is a curable lapse as the same cannot be said to have occasioned a 
failure of justice to the accused - revision petitioners. 
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F I N D I N G

For the above stated reasons, the impugned order, dated 10-01-
2013,  passed by the  learned Chief  Judicial  Magistrate,  Sonitpur,  Tezpur,  in 
Misc. Case No. 4/2013, is affirmed, being not erroneous in law. 

This revision petition is disposed of accordingly. 

Let the LCR along with a copy of this judgment be forwarded to 
the learned trial Court. 

Given under my Hand and Seal of this Court, on this the 6th day 
of April, 2013. 

 
            ( A. BORTHAKUR )

                                       SESSIONS JUDGE 
    SONITPUR : TEZPUR

Typed to my dictation and 
corrected by me, and each 
page bears my signature:

(A. BORTHAKUR)  
SESSIONS JUDGE,
SONITPUR :: TEZPUR

Typed by me, 
on dictation :

(J.K. Muru, Steno )

* * * * * *  
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